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3000
  

Program Agreement
If the Texas Department of Agriculture (TDA) Food and Nutrition (F&N) approves an organization’s application for participation in the CACFP, we will enter into an agreement with the organization. The FND Permanent Agreement stipulates the rights and responsibilities of F&N and contractor (contracting entity (CE)). 
Under most circumstances, we will execute only one FND Permanent Agreement with an organization, even if they apply and are approved to participate in multiple TDA-administered nutrition programs.  Potential CEs that are not currently participating in a TDA-administered nutrition program must submit an FND Permanent Agreement with their application packet. CEs that are currently participating in one or more TDA-administered nutrition program and apply for another program will complete and submit a Contractor Specific Amendment with their application for the new program.
TDA enters into an Agreement with a single legal organization when it is approved to participate in its first program.  A group of organizations will be considered a single legal organization if they share a single Employer Identification Number (EIN).  Only if all of the organizations request or agree to be treated as separate entities and can justify this decision will TDA execute separate Agreements with each.  Examples of this justification include, but are not limited to, documentation that the organizations:
· Have separate governing bodies; or 
· Are individually and solely responsible for liabilities arising from noncompliance with the terms and conditions of the FND Permanent Agreement. 
The FND Permanent Agreement is a legal binding document between the TDA and the organization named on the agreement and is not transferable and cannot be “sold”.
Organizations must comply with all policy alerts, state rules (Texas Administrative Code), notices, program handbooks and handbook revisions issued by F&N.  They must also comply with all instructions, guidance, regulations and handbooks issued by USDA.
F&N notifies CEs of newly released policies, revised policies and requirements via email and the TX-UNPS bulletin board.  Upon receipt of a notification, CEs can go to the TDA website at www.squaremeals.org, select Child and Adult Care Food Program, then CACFP Policy & Handbook and select the appropriate program handbook and view the changes online and/or print it for their records.
3100 
Program Requirements
A CE is fully responsible for the operation of the program in its center and a CE that is a sponsor is fully responsible for the operation of the program in the sites it sponsors. A CE’s responsibilities can be divided into the following general categories: 
· Avoiding conflicts of interest;
· Providing and claiming reimbursable meals;
· Operating a nonprofit food service;
· Managing the program;
· Training and monitoring; and
· Maintaining program documentation.
NOTE: If a CE fails to comply with any of these program requirements, their participation in the CACFP may be adversely affected up to and including termination of their FND Permanent Agreement, placement in the serious deficiency process, and placement on the National Disqualified List (NDL).
3110 
Conflicts of Interest
A conflict of interest means a conflict between an individual’s personal financial interests and their public obligations.
FNS Instruction 796-2, Rev.3, “Financial Management in the CACFP,” allows a CE to claim costs for certain transactions when the relationship between the parties is fully disclosed. Organizations participating in the CACFP are required to disclose and identify related party transactions, less-than-arms-length transactions, ownership interest in equipment, supplies, vehicles and facilities, or disclose any other information that inhibits F&N from making an informed assessment of the allow ability of a particular cost. 
A less-than-arms-length transaction is one under which one party to the transaction is able to control or substantially influence the actions of the other(s).  Such transactions include, but are not limited to, those between divisions of an organization; organizations under common control through common officers, directors or members; and an organization and a director, trustee, officer, key employee of the institution or immediate family, either directly or through corporations, trusts or similar arrangements in which a controlling interest is held.
A related party transaction is a transaction between the organization and its parent corporation, corporate divisions, subsidiaries, an employee(s), officer(s), agent(s), of the organization or members of their immediate family either directly or indirectly through corporations, trusts or similar arrangements in which they hold a controlling interest, no matter how represented. All related party transactions are less-than-arms-length transactions.
A CE must establish and maintain a written code of standards of conduct. They must make this document available upon request to any member of their organization or any employee or representative of TDA, USDA, the Government Accountability Office (GAO) or an independent auditor. 
No officer, agent, consultant, contractor, sub-contractor, volunteer or other employee of the CEs organization may engage in any activity which causes or could cause a conflict of interest in the operation of the CACFP, including, but not limited to:
· Renting or leasing from a firm in which any officer, agent, consultant, or employee (or relative) has an interest and this related party transaction has not been fully disclosed; 
· Soliciting or accepting gratuities, favors, or anything of monetary value from contractors, potential contractors, or parties to subcontractors.
Refer to Section 7000, Procurement, for specific restrictions concerning conflicts of interest. If a CE has any concern or questions regarding the appropriateness of a procurement transaction, they should contact their Community Operations office for guidance prior to completing the transaction.
3120 
Reimbursable Meals
A CE must ensure that meals served and claimed for reimbursement are eligible according to program requirements.  CEs that are sponsors must ensure the same for their sponsored sites. To be eligible, or reimbursable, meals must:
· Meet CACFP Meal Pattern requirements. 
· Be served to eligible participants. 
· Be served according to federal and state regulations and policies.
3130 
Nonprofit Food Service Program
A CE must operate a nonprofit food service. CEs must use all CACFP funds to conduct or improve the food service operation principally for the benefit of the enrolled participants.
3140 
Program Management
As the organization contracting with TDA, the CE must accept final administrative and financial responsibility for operating the CACFP.  CEs may not contract out the entire management of the program; however, they may subcontract some program activities required in the administration/management of the CACFP.  Should the CE choose to retain the services of a subcontractor to perform one or more operating functions, the CE is still required to retain final administrative and financial oversight of the work performed by the subcontractor.  CEs may subcontract any CACFP activities with the following exceptions: monitoring, corrective action, and preparation of application materials.  
It is important to note that, although a CE may not subcontract out the responsibility for certain functions, it is acceptable to contract for services in support of that function.  For example, the CE must retain responsibility for the monitoring function; however, they may contract for the performance of monitoring reviews.
These administrative and financial responsibilities are described in federal and state laws, regulations, and policies, and in the CE’s approved application and FND Permanent Agreement.  The CE must not deviate from their approved application/management plan or budget without F&N’s prior written approval.
Specific CACFP activities that may be subcontracted include, but are not limited, to:
· Bookkeeping;
· Auditing;
· Data processing;
· Service of a Nutritionist;
· Staff trainings; and
· Monitoring reviews.
In order to subcontract specific CACFP activities, the CE must ensure that the:
· Services to be performed by the subcontractor are required in the administration/ management of the CACFP;
· Services have been properly procured according to program procurement guidelines;
· Terms of the agreement are adequate for the services to be performed;
· Costs are reasonable in relation to the services to be performed; and
· Costs are not contingent on the contractor’s reimbursement of CACFP funds.
Written agreements must be established with a subcontractor if the activities to be performed by the subcontractor are directly related to the CACFP.  The written agreement must:
· Identify the person(s) or party (ies) that will perform the subcontracted activities including any assumed names.
· Certify that the subcontractor, nor any of its staff, is included on the National Disqualified List. 
· Identify the specific activities that the subcontractor will be performing (i.e., Scope of Work).
· State that the CE (not the subcontractor) accepts “final administrative and financial responsibility for the operation of the CACFP”.
· Stipulate the requirement of the subcontractor to protect confidential information.
· Provide addresses including mailing and street addresses, for both parties.
· Designate who will receive any formal notices and the acceptable manner for the delivery of such notice.
· Contract term (i.e., the duration of the contract).
· Contract renewal clause.
· Conditions for requesting and receiving approval for any price increases.
· Total cost not to exceed a definite amount.
· Specifications regarding the rate of progress of the work and the acceptable fulfillment of the service.
· Payment terms.
· Dispute resolution process.
· CE’s responsibilities.
· Abandonment or Default (i.e., if the subcontractor defaults on the contract, the CE reserves the right to cancel the contract).
· Termination including:
· Termination for Convenience - The CE reserves the right to terminate the contract at any time for convenience, in whole or in part, by providing thirty (30) calendar days advance written notice of intent to terminate.
· Termination for Cause - The CE reserves the right to terminate the contract for cause if the subcontractor fails to perform in full compliance with the contract requirements, through no fault of the CE, by providing thirty (30) calendar days advance written notice of intent to terminate.
Program Management Software: F&N does not approve or endorse software packages for use by CEs to manage their participation in the CACFP. CEs may purchase program management software of their own selection.  However, the CE is responsible for ensuring that the software supports their participation in the CACFP according to program requirements.  
Frequently, software provides alternate versions of the forms that correspond to official F&N forms used in the CACFP.  CEs may use alternate forms without obtaining F&N approval with the exception of forms that have been designated as mandatory.  The CE is responsible for ensuring they gather and maintain all required information, even when using forms other that F&N forms.
Note:  Federal Publishing Limited, Inc. (aka Federal Publication), of Miramar, Florida, is marketing a publication entitled “USDA United States Department of Agriculture and FDA Food and Drug Administration Compliance Journal 2007.”  This publication is not issued or approved by USDA, nor is it required for sponsors’ participation in the CACFP.  Materials and guidance regarding compliance with CACFP are available at no cost on the TDA website at www.squaremeals.org, as well as the USDA website at www.fns.usda.gov/cnd/ or www.fns.usda.gov/fns/food_safety.htm.
3150 
Program Documentation
A CE and sites must maintain all records necessary for state and federal authorities and their agents to evaluate the CEs and sites operation of the program. A CE and sites must maintain CACFP–ADC records separately from the records of other nutrition programs in which they participate. If a CE’s or site’s participation in the CACFP–ADC is terminated for any reason, they must maintain, for a period of three years from the last day of the program year to which they pertain, all records related to the CACFP services that they provided and for which a claim was submitted.
If there is unresolved litigation, claims, audits, or investigations, CEs and sites must maintain the records until the matter is resolved or for three years, whichever is longer. These actions are considered resolved when a final order is issued in litigation or when the CE and TDA sign a written agreement.
3200 
Program Payments and Commodities
During a CE’s participation in the program, they can expect to receive the following items from F&N:
· Program management training.
· Technical assistance. 
· Program payments to assist with the cost of:
· Providing meals.
· Obtaining required audits (as funds are available).
· A cash reimbursement in lieu of USDA-Foods.
The amount and type of assistance that a CE receives will depend on the nature of their organization and the availability of USDA funds. 
A CE receives reimbursement based on a combination of factors, including:
· The USDA rates of reimbursement; and
· The number of meals served to enrolled adults in day care.
If a CE receives unearned reimbursement, they must return the unearned portion to F&N.

3210
Food Service Payments
3211
Reimbursement for Meals


CEs (and sponsored sites) are reimbursed for part of the cost associated with meal service in the CACFP. CEs must ensure that meals served to participants meet CACFP requirements.  CEs that are sponsors must ensure meals served by their sponsored sites meet CACFP requirements.
At each meal service, the CE/site must take an actual count of enrolled participants who are present and the number of meals served to them. The count must be taken at the point of service (that is, where the participant receives a reimbursable meal), and recorded on Form H1535, Daily Meal Count and Attendance Record, or alternate form.  
Each month the CE must submit this data and the number of enrolled participants who were eligible for free, reduced-price, or paid meals by completing their claim in TX-UNPS or manually via the paper Claim for Reimbursement. F&N will use this data to determine the reimbursement for each meal service each month.  
NOTE: All participants who are enrolled for adult day care must be reported on a CE’s attendance record, regardless of whether they will be claimed.  
A CE will be reimbursed for eligible meals served to eligible participants.  Reimbursement is based on a claiming percentage, by site, that is determined by the number of participants in the free, reduced-price, and paid (not eligible for free or reduced-price) categories.  
The enrollment mix on the monthly claim for reimbursement must include all enrolled participants, including those who:
· Do not attend the site full time; and
· Withdrew from enrollment at any time during the month.
EXCEPTION: Institutionalized individuals are not eligible to be claimed in the CACFP.  Do not include institutionalized individuals in the enrollment mix.
A participant is a person enrolled in an adult day care center and:
· Is functionally impaired; or
· Is 60 years of age or older 
A CE must submit an adjusted claim and return of any food service overpayment to F&N if:
· The CE discovers an error in their records or their site’s records after they have submitted a claim for the affected month. 
· An audit of the CE’s organization results in a finding or exception that an overpayment was made. 
A CE must submit the adjusted claim prior to returning any funds to F&N.  After the adjusted claim is processed, F&N will notify the CE or any debt and provide instructions for returning the funds. Generally, the debt will be deducted from the next claim submitted. 
Additionally, a CE must return to F&N any food service payments that they are unable to disburse to a sponsored site. The CE may be required to return payments if a: 
· Site has moved/closed. 
· Check written to a site is not deposited by its expiration date. 
If a CE must return food service payments that they were unable to disburse to a sponsored site, they must include a letter that states the: 
· Amount of funds being returned to F&N. 
· Name of the site for which the funds were intended.
· Reason the CE was unable to disburse the funds to the site. 
· The claim month and year to which the funds apply.
· Their CE ID number.
The CE must send the letter to TDA, and should retain a copy of the letter and supporting documentation for their records. 
If it is necessary for a CE to return food service payments, send the letter and monies to:
Texas Department of Agriculture
Food and Nutrition 
Attn: Director for Business Operations
P.O. Box 12847
Austin, Texas 78711
3212
Claiming Percentage
A CE will be reimbursed for eligible meals served to eligible participants.  Reimbursement is based on a percentage, by site, that is determined by the number of participants in the free, reduced-price, and paid (not eligible for free or reduced-price) categories compared to total enrollment.  
If a CE wants to estimate their CACFP reimbursement, they will need the following items:
· Their claiming percentage, that is, the ratio of participants in each category (free, reduced-price, paid) to the total enrollment;
· The current rates of reimbursement as adjusted by USDA; and
· An estimated number of meals that will be served, by type.
When estimating the amount of reimbursement, a CE will follow these steps:
1. Compute the claiming percentage for each category: free, reduced-price and paid.
EXAMPLE: A center has 100 enrolled participants. 20 are eligible for free meals, 60 are eligible for reduced-price meals, and 20 are eligible for paid meals.  The claiming percentages would be 20% free (20 divided by 100), 60% reduced-price (60 divided by 100), and 20% paid (20 divided by 100).
2. Use the claiming percentage to determine the number of meals by eligibility category.
EXAMPLE: The center served 1000 breakfasts, 1500 lunches and 1600 snacks.

	
	Breakfast
	Lunch
	Snack

	Free
	1000 x .20 = 200
	1500 x .20 = 300
	1600 x .20 = 320

	Reduced-Price
	1000 x .60 = 600
	1500 x .60 = 900
	1600 x .60 = 960

	Paid
	1000 x .20 = 200
	1500 x .20 = 300
	1600 x .20 = 320


3. Multiply the number of meals in each category by the current reimbursement rate, and multiply the cash-in-lieu of commodities rate by the number of lunches (applies to suppers as well).
EXAMPLE:
	
	Breakfast
	Lunch
	Snack

	Free
	200 x $1.51 = $302.00
	300 x $2.77 = $831.00
	320 x $0.76 = $243.20

	Reduced-Price
	600 x $1.21 = $726.00
	900 x $2.37 = $2,133.00
	960 x $0.38 = $364.80

	Paid
	200 x $0.27 = $54.00
	300 x $0.26 = $78.00
	320 x $0.07 = $22.40

	Totals
	$1,082.00
	$3,042.00
	$630.40

	Cash-in-lieu
	
	1500 x $0.2225 = $333.75
	


4. Add the totals, including the cash-in-lieu, this is your total estimated reimbursement.
EXAMPLE:  $1,082.00 + $3,042.00 + $630.40 + $333.75 = $5,088.15
3220 
Advance Payments
3221 
Eligibility
A CE may be eligible to receive advance payment if each of the following conditions is met:
· The application is complete and contains all the information necessary to calculate an advance payment. 
· The organization is not indebted to F&N from a previous program year.
· The CE has not requested and received an advance without submitting a claim for reimbursement.
3222 
Processing and Receipt Deadlines
When funds are available, F&N will provide advance payments.  If funds are not available to provide both advance payments and reimbursements to CEs for their claims, FND will only reimburse claims.
Advances will not be issued for the months of September and October of each year.  During those months F&N will only reimburse CEs for their claims.
3223 
Determining the Amount of Advance Payment
A CE may choose to receive a full, partial or half advance payment for meal reimbursement.
A full advance is 100 percent of the amount of reimbursement earned during the month for which the advance payment is issued. A partial advance is 75 percent of this same amount, and a half advance is 50 percent of that same amount.  The initial advance payment for new CEs that don’t have a claim history is based on anticipated number of meals that would be served to enrolled participants during the month multiplied by the reimbursement rate per meal type specified by USDA.  Once a CE has a claim history, advances are calculated based on the last claim submitted.
3224 
Adjusting the Amount of Advance Payment
If F&N has questions about an organization’s request for advances, we will request additional information. We will adjust the advance payments accordingly to ensure that the total does not exceed the CE’s total annual reimbursement.
3225
Recouping Advance Payment
F&N recoups advance payments for the current PY from the July and August claims. 
If, after recoupment of the advances during those months, the CE has an outstanding balance F&N will recoup the remainder from each subsequent claim until the debt is repaid.  During this recoupment period CEs will not receive an advance for the next PY until the debt is paid.

3226
Discontinuing Advance Payments
Discontinuation of advance payments could occur for the following reasons:
· F&N believes a CE will be unable to submit a valid claim for reimbursement covering the month for which advance payments have already been made.
· F&N has evidence that the CE has been deficient in operating the program in the current or prior program year.

· The CE owes for an advance overpayment at the end of the program year.
· The CE owes any debt to TDA.

· The CE does not submit valid claims and/or required audit reports.

· The CE submits a written request to stop receiving advances.

Once advances have been discontinued, the CE may submit a written request that advances be reinstated if they want to begin receiving advances again.

If advance payments are discontinued for any reason, the CE will not receive retroactive advance payments for months in which their advances were discontinued.
3227
Earned Interest
A CE may retain and use any interest it earns on reimbursements and advances as long as the interest is used for allowable program costs and is reported as income to the Program; however, there are different reporting requirements that apply to the interest earned on reimbursement and advances.  For additional guidance on reporting earned interest, refer to FNS Instruction 796-2, Rev. 3, Financial Management – CACFP.
3230 
USDA-Foods
Food Distribution Program (FDP)
Adult day care centers that meet the requirements of a charitable institution may participate in the USDA Food Distribution Program, also administered by TDA, and receive USDA-Foods.  Charitable institutions include any institutions that do not participate in a child nutrition program.
However, once an adult day care center chooses to participate in the CACFP, they can no longer participate in the Food Distribution Program as a charitable institution.  
NOTE: Vendors and food service management companies must not use charitable institution USDA-Foods to prepare CACFP meals. Use of USDA-Foods in the preparation of CACFP meals is a violation of the rules for both programs.
Texas Commodity Supplemental Assistance Program (TEXCAP)
Adult day care centers may participate in both the CACFP and the Texas Commodity Supplemental Assistance Program (TEXCAP).  TEXCAP is an emergency food assistance program that supplies USDA-Foods to eligible recipients through organizations such as soup kitchens, pantries, or other organizations.  Federal regulations do not allow recipients of USDA-Foods, either through direct distribution or in prepared meals, to be charged (payments in money, materials or services) for receipt of USDA-Foods.
CACFP cash-in-lieu funds must be kept separate from other funds, including TEXCAP administrative funds, since cash-in-lieu funds must only be used to purchase or obtain foods for use in the CACFP.  Adult day care centers may use CACFP cash-in-lieu funds at food banks to obtain non-USDA-Foods.
3231 
USDA-Foods or Cash-in-Lieu
Each year, F&N conducts a survey to determine if CACFP CEs would prefer to receive USDA-Foods or a cash payment instead of USDA-Foods through the application process.  We refer to this cash payment as “cash-in-lieu” of commodities.  USDA-Foods are foods that USDA purchases in large quantities.  They can be a useful addition to a CE’s program if they are able to use them without waste.  If a sufficient percentage of CACFP CEs prefer to receive the value of the USDA-Foods to which they are entitled in cash, rather than the USDA-Foods themselves, F&N will provide cash to all CEs for each lunch and supper served to eligible participants according to the established reimbursement rate.
The amount of cash-in-lieu of commodities is a standard rate that is adjusted by USDA each July 1.
3232 
Cash-in-Lieu
CACFP CEs are:
· Not allowed to use cash-in-lieu funds to pay fees charged by food banks for donated foods, which include USDA-Foods. 
· Allowed to use cash-in-lieu funds to pay fees charged by food banks to provide food donated from a source other than USDA.
· Allowed to use funds other than cash-in-lieu funds to pay fees charged by food banks for donated foods, which include USDA-Foods. 
A CE must document the source of any funds they use to obtain USDA-Foods. 
3240 
Technical Assistance
F&N staff is available to provide technical assistance to help a CE complete the CACFP application and operate the program.  If a CE has a question that is not answered in this handbook or if clarification of information contained in this handbook is needed, the CE should call F&N to request assistance.
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